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The aim of the study. The article analyses the issues of legal protection of TV programs
and shows as objects of intellectual property rights, and specifies the peculiarities of legal
regulation of these objects and their place in the system of intellectual property rights. The
rapid development of technology makes television and its products popular, which leads to
the need to improve the legal protection of such an object of intellectual property rights as
a television program (show).

Methodology of the study. The main methodological principles in the research are
general scientific and dedicated methods; in particular, the structural method is used in
the classification and presentation of main material, its analysis and use. The research is
also based on the comparative method, system approach and comparative analysis, which
allowed understanding the peculiarities of the legislation of Ukraine and foreign countries,
as well as to structure and consider the legal protection of television programs and shows.

The scientific novelty is to determine the specifics of legal regulation of described
above objects and their place in the system of intellectual property rights.

Conclusions. Therefore, the need to define a TV program as one of the types of audiovisual
works and to provide it with appropriate legal protection makes sense, considering the
creative input in the process of its creation. The specified object of intellectual property
rights proves to be rather complicated and requires qualification that will allow placing
a particular television program or show to be in a definite group of objects of intellectual
property rights and determine the features of its legal regulation and lawful use. Therefore,
we believe that it is necessary to introduce in the legislation a more precise definition for the
television broadcast in terms of the difference from other audiovisual works, for example,
TV movies.

Keywords: copyright; related rights; telecasts; TV program; TV show; object of
intellectual property rights.

Introduction

In the modern world, TV programs and shows are an integral part of the
entire media space. The rapid growth of technology development leads to the
popularization of television and its products, which sometimes are used illegally.
The above leads to the need to improve the legal protection of such an object
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of intellectual property rights as a TV program (show). Therefore, the relevance
of the chosen topic is determined by the importance of legal regulation of the
creation and use of TV programs and shows because of intellectual activity.

Many scientists researched issues related to the legal regulation of social
relations, where objects were TV and radio programs (shows). For example,
W. Andrusov analysed the problems of the implementation of intellectual
property rights in broadcasting companies in Ukraine (Andrusov, 2015). The
issue of civil protection of related rights in Ukraine, in particular the rights
of performers, soundtrack and visible record producers, and broadcasting
companies, was dedicated to the thesis by Boyarchuk O. M. (2002). K. Afanasyeva
(2011) investigated contractual forms of cooperation in the activities of
broadcasting companies as means of protection of intellectual property rights.
Y. Burilo (2015) analyzed the essence of broadcasts and programs of broadcasting
companies from the point of view of information law and intellectual property
rights.

Despite the seriousness and diversity of scientific research, the legal nature
of such an object of intellectual property rights as a television program remains
not clearly understood.

In addition, its legal protection is imperfect, since the law does not clearly
define the features of this object of intellectual property rights, which is loaded
with both related rights and copyright, therefore the regulation concerning
their creation and use is more complicated.

The purpose of the article

The purpose of the research is to study the legislation of Ukraine and
foreign countries, court practice, which will allow actualizing studies on the
legal protection of TV programs and shows as objects of intellectual property
rights.

As you know, television is a product of team collaboration, and today it is
quite of all kinds. It is not only a broadcast of concerts, films, TV programs in
a certain script and with appropriate musical backing, shows and other programs,
but also that part of the television industry, which produces television series,
advertising and other products that may specific to the video industry.

Such diversity requires attention both from the side of legal regulation and
state policy in a certain sphere.

Presentation of the main material

Turning to the main point finding of defined term, we should consider
the law standards that regulate the television industry. Thus, Article 1 of the
Law of Ukraine “On Television and Radio Broadcasting” defines a broadcasting
program (show) as a set of programs that united with one creation concept, and
has a permanent name and is broadcasted by the broadcasting organization
on a certain network (On Television and Radio Broadcasting, 1993). By
B. B. Andrusov’s definition, this term reflects the final result of broadcasting,
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in particular, the specific grouping and sequence of broadcasting that requires
organizational and technical efforts (Andrusov, 2014, p. 186).

The technical aspect of implementing a broadcast program (show) consists
of a set of sound signals (for radio broadcasting) or an image with sound
(for TV broadcasting). This set of signals is broadcasted to consumers with
over the air transmission via radio waves (as well as via laser beams, gamma
rays, etc.) in any frequency range (in particular, using satellites); or with
transmitting a signal to a remote location using one or another type of ground,
underground or underwater cable (conductor, fibre optic or other type) (Civil
Code of Ukraine, 2003).

It is worth paying attention to the fact that broadcast program (show) is
not identical to such object as TV and radio program. According to Article 1 of
the Law of Ukraine “On Television and Radio Broadcasting”, the TV program is
a logically completed part of the program (TV and radio program), which has
a corresponding title, time, the copyright mark, can be used independently of
other parts of the program and is considered as complete information product
(On Television and Radio Broadcasting, 1993). In the context of the legal nature
of the TV program, it should be noted that the subject of intellectual property
rights does not apply to related rights, since often it is the result of creative
work and belongs to a group of objects of copyright. The object of related
rights is a set of radio broadcast signals, which consists of radio programs,
on-air performance, soundtracks, information and other programs; and set of
TV broadcast signals — TV programs, audiovisual works, videograms, and other
objects. (Zaitseva AV, 2018, p. 202).

In accordance with Ukrainian legislation, TV programs and other TV
products, in contrast to audiovisual works, are loaded with copyright and
related rights, therefore regulation of relations with regard to their creation
and use is more complicated. On the one hand, TV program is a complete
audiovisual work with established by law copyright irrespective of the method
of initial and subsequent fixation (Zaitseva A., 2015, p. 206). On the other hand,
the program is an object of related right and its implementation, at present, is
a considerable source of income for the copyright owner. Whereas previously
unlike other audiovisual works, TV programs used to have a narrow scope of
use, often limited to be on-air, but TV programs are now available on video
careers and have the opportunity to participate in numerous television festivals
and competitions. In addition, if the previous legislation set the distribution
criterion, then the current legislation does not contain such a condition.
Related rights arise from the production or order of the program by the on-air
or cable broadcasting companies, and not after distribution or in connection
with the distribution of such a program (Zaitseva, 2015).

Analysing the court practice of foreign countries, one should pay attention
to the fact that in world practice there are cases when TV programs and shows
were recognized as objects of copyright, that is, audiovisual work. (For example,
Case number A40-74014/13 Commercial Court in Moscow). Supporting this
position, the judges pointed out that creative work is definitely present in
the programs of the channel: first of all, it was the work of cameramen, script
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writers, film directors, who “build” the filming process, and film editors, who are
carrying out the film footage editing and sound tracking (“On Suppression...”,
2013). It should be noted that in the legislation of our country TV programs
are objects of related rights and this emphasizes that TV programs are not the
same as audiovisual works. However, according to the court’s definition, the TV
program is, in this case, an audiovisual work and an object of copyright and the
TV channel's exclusive right to broadcast it is a related right of the company
in relation to the copyright of the persons who created it (Rozhkova M., 2017).

Such court position is debatable, as there are international regulatory legal
instruments in the field of intellectual property rights that otherwise define the
status of TV program. Thus, the Berne Convention does not define an audiovisual
work, but gives a definition of a cinematographic work, which equates works that
are expressed in a similar way to cinematography (Article 2 (1)) (Rozhkova M.,
2017). According to the contents of Article 14 of the Berne Convention,
Cinematographic Works (Cinematographic Works) are created on the base of
literary and artistic works of cinematographic productions. At the same time,
according to Article 14 of the Berne Convention, the cinematographic work is
to be protected as an original work (Berne Convention ..., 1971).

Also in Article 2 (“Audiovisual Work”) of the Treaty on the International
Registration of Audiovisual Works, or otherwise, Film Register Treaty, stipulates
that “... for the purposes of this Treaty, an audiovisual work” means any work
consisting of a fixed series of interconnected frames (whether or not with
soundtrack) intended for the visual and auditory (with soundtrack) perceptions
(the Treaty on the International Registration of Audiovisual Works, 1989) that
the purpose of this agreement was to create an international register films and
the expression “audiovisual work” was used as a synonym for the word “film”.

The above-mentioned material makes it possible to state that audiovisual
works include films (movies, television films and video films), and enrolment
into this group the TV programs and shows is open to question.

The Law of Ukraine “On Copyright and Related Rights” established that an
audiovisual work is a work fixed on a certain material medium (cinema film,
magnetic tape or magnetic disk, CD, etc.) in the form of a series of consecutive
frames (images) or analog or discrete signals reproducing (encoding) moving
images (with and without a soundtrack), the perception of which is possible
exclusively by means of any sort of a display (cinema screen, TV screen, etc.)
on which the moving images are reproduced visually with the help of certain
technical means (on Copyright and Related Rights, 1993). The Law of Ukraine
“On Cinematography” establishes the term “film” as one of the varieties of
audiovisual work. Thus, in accordance with Article 3 of this law, a film is an
audiovisual work of cinematography, consisting of episodes combined with one
another by creative ideas and figurative means, which is the result of the joint
activity of its authors, performers and producers (On cinematography, 1998).

According to international law, the following definition of
a cinematographic work is provided for: “a work of any length or medium,
in particular cinematographic works of fiction, cartoons and documentaries,
which complies with the provisions governing the film industry in force in each
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of the Parties concerned and is intended to be shown in cinemas” (Article 3)
(European Convention on Cinematographic Production, 1992). Also, in the
Recommendations for the participants in the process of creating and using
audiovisual works, it is specified that the audiovisual work must be distinguished
from the video recording, which, in accordance with Article 1 of the Law of
Ukraine “On Copyright and Related Rights”, means a video on the appropriate
material medium (magnetic tape, magnetic disk, compact disk etc.) of the
performance or of any moving images (with or without a soundtrack), in addition
to images in the form of a recording included in an audiovisual work. The video
recording is the source material for making copies of it (Recommendations
for participants in the process of creating and using audiovisual works and
performances, 2019).

For the purpose of the foregoing, we emphasize that the separation of the
above concepts is important not only in the process of using these objects by
the relevant subjects, in particular the conclusion of contracts and the payment
of remuneration, but also for the legal regulation of these objects in the context
of their further development. Therefore, the question of the status of the TV
program is fully legitimate — whether to enrol it in one of the types of audiovisual
works, or to consider it as an independent object of legal protection.

If we compare a TV program with a video record that is a kind of audiovisual
work, it is worth paying attention to the composition of the subjects. In particular,
the head of the department of copyright and related rights of the Institute of
Intellectual Property of the Legal Science Academy of Ukraine A. Shtefan notes
that the list of the subjects that are the authors of the audiovisual work cannot
be foreseen when creating a video recording (Stefan, 2011, p. 19). Consequently,
the authors of the TV program are a group of individuals, which may include
directors, operators, and script, texts or dialogues authors. Another important
factor is that the TV program is characterized by a high degree of creative work
of many individuals, which is carried out in a sequential manner: from the
script to broadcast on television or in another form.

The experience of foreign colleagues is interesting in this context.
Thus, the Institute of State and Law of the Russian Academy of Sciences has
characterized that TV program is a kind of audiovisual work, if it possesses the
following characteristics:

— consists of fixed series of interconnected images;

— can be with and without soundtrack;

— perceived with the help of appropriate technical devices visually, and in
the presence of soundtrack;

— perceived as a complex object;

— perceived as an object containing elements of joint and single authorship.

It does not matter whether a TV program is recorded in advance or broadcast
on a live broadcast if the characteristics of the TV program are retained. The
Ministry of Culture of the Russian Federation indicated that not all TV program
correspond to the characteristics of audiovisual works. Among TV programs
that do not correspond to the features of audiovisual works, it is possible to
include, for example, broadcasts of concerts or sports, festive events. In these
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cases, there are also no elements of creative work, the authors’ plan. There is
only a fixation of a spectacular presentation.

Conclusions

Therefore, the need to define a TV program as one of the types of audiovisual
works and to provide it with appropriate legal protection makes sense,
considering the creative input in the process of its creation. The specified object
of intellectual property rights proves to be rather complicated and requires
qualification that will allow placing a particular television program or show to
be in a definite group of objects of intellectual property rights and determine
the features of its legal regulation and lawful use. Therefore, we believe that
it is necessary to introduce in the legislation a more precise definition for the
television broadcast in terms of the difference from other audiovisual works, for
example, TV movies. This clarification is necessary not only from the position
of placing into a group of objects of copyright or related rights, but only broadcast
TV programs can be objects of related rights. Such division can be applied in
other branches of legislation.
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ITPABOBA OXOPOHA TEJIEBI3IITHUX INEPEJJAY TA ITPOTPAM
SIK OB’€EKTIB ITPABA IHTEJIEKTVYAJIbHOI BJIACHOCTI

3arineBa AHacracis BikTopiBHa

Kandudam kynemyponoeii,

ORCID: 0000-0002-4792-824X, a.zayc81@gmail.com,
Kuiscokutl HayioHanvHUll yHigepcumem KyJa1emypu i Mucmeyms,
Kuis, Ykpaina

MeTa pocmimkeHHS. Y CTaTTi NOpoaHali3oBaHi MNUTaHHS TIPAaBOBOiI OXOPOHMU
TeneBi3ifiHMX mepemay i mporpaM SIK OG’€KTiB TpaBa iHTENEKTyaJbHOI BJIACHOCTI Ta
BM3HAUEHO OCOOJMBOCTI TTPABOBOTO pPEryIIOBAaHHS 3a3HAaU€HMX OO0’€KTiB Ta ix Micie
B CUCTEMi MpaBa iHTeNeKTyaJbHOI BiaacHOCTi. CTpiMKe 3pOCTaHHS PO3BUTKY TEXHOJIOTi
BIUIMBAE HA TMOMyJSIpKU3alil0 TenebaueHHS Ta IOTO MPOAYKTIB, IO MPU3BOAUTH M0
HeOOXiTHOCTI BIIOCKOHAJIEHHS IIPaBOBOi OXOPOHU TAKOrO 00’€KTa IpaBa iHTeIeKTyaabHOI
BJIACHOCTI $IK Te/eBi3iiiHa mepenaua (mporpama).

Metoponorigs  mocmigkeHHS.  OCHOBHMMM — METOAOJOTIYHMMM  IPUHIUIIAMU
y IOUIiIKEHHI € 3araJbHOHAYKOBi Ta clelliaJbHi MeTOAu, 30KpeMa CTPYKTYPHUIT MeTO[,
SIKMI1 32CTOCOBYBABCS B YIPYIIOBaHHI Ta BUK/IAAEHHI (DaKTUYHOTO MaTepiaity, iforo aHamisi
1 BUKOpUCTaHHi. [JocmiiskeHHsT 6a3Y€ThCSI TAKOK Ha MOPiBHSJIBHOMY METO/[li, CUCTEMHOMY
MigX0oAi Ta KOMIIAPATUBHOMY aHaTi3i, sIKi JO3BOIMIIM 3PO3YMiTH OCOOIMBOCTI 3aKOHOIABCTBA
Vkpainu Ta 3apyb6iKHMX KpaiH, a TAKOX CTPYKTYPYBAaTH i PO3IJISTHYTY MUTAHHS MPAaBOBOi
OXOPOHM TeJeBi3ilfiHMX Mepesay Ta Iporpam.

HaykoBa HOBUM3HA. BM3HauMTK OCOGIMBOCTI TTPABOBOTO DPETY/IIOBAHHS 3a3HAUeHUX
00’eKTiB Ta iX MicIle B CMCTeMi ITpaBa iHTeIeKTyaIbHOI BIACHOCTI.

BucHoBku. Toxk HeOOXigHICTh BU3HAUEHHSI Tejerepenadi SIK OJHOTO 3 BUZIB
ayioBi3yaJibHMX TBOPIB Ta HaAAHHS iif BiATIOBiAHOI ITPaBOBOI OXOPOHY BBAYXKAETHCS LIIIKOM
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BUIIPABAAHUM, 3 OIJISIAY HA TOW TBOPYMIT BHECOK, SIKMIT POOUTHCS B MpoIieci ii cTBOpeHHS.
3a3HaueHMi 06’€KT MpaBa iHTEIEKTYaJbHOI BJACHOCTI BUSIBISIETHCS JOBOJI CKJIAMHUM Ta
noTpebye kBamidikalii, ika JO3BOMNTH 3apaxyBaTH Ty UM iHIIY TeleBi3iliHy mporpamy abo
repefavy OO TMEBHOI BM3HAUEHOI Tpynmu OO’€KTiB IMpaBa iHTeNeKTyaJbHOI BJIACHOCTI Ta
Tomy, BBa)kKaeMo, 10 HEOOXiHO BBECTM B 3aKOHOZABCTBO OijbIll TOUHE BU3HAYEHHS
TesIeBi3iliHOI meperayi 3 TOUKM 30py BiIMiHHOCTI BiJ iHIIMX TeseBi3iliHNX aynioBi3yaJbHUX
TBOPiB, HAIPUKJIA/, TenediabMiB.

Knrwuosi crosa: aBTopchKe TpaBo; CYMikKHI ITpaBa; TeeBi3iiiHa repegava; TejeBisijiHa
nporpama; 06’eKT IMpaBa iHTeIeKTyaabHOI BTACHOCTI.

ITPABOBASI OXPAHA TEJIEBU3MOHHBIX ITEPEIAY U ITIPOTPAMM
KAK OB'BEKTOB ITPABA MHTEJIVIEKTYAJIbHOM COBCTBEHHOCTU

3ariieBa AHacTacust BukropoBHa

Kandudam kynemyponozuu,

ORCID: 0000-0002-4792-824X, a.zayc81@gmail.com,
Kuesckuii HayuoHaneHelii yHU8epcumem KyJavmypsl U UCKYCCmM,
Kues, Ykpauna

Llenb uccmenoBaHus. B cTaThe MpoaHaIM3MPOBAHO MTPABOBYIO OXPaHy TeIE€BU3MOHHbBIX
mepefavy ¥ TPOTpaMM Kak OOBEKTOB TMpaBa WHTE/UIEKTYalTbHO COOCTBEHHOCTHU
" oTpeieNieHbl 0COOEHHOCTY TTPAaBOBOTO PETYIMPOBAHMUS YKA3aHHBIX 0ObEKTOB U X MECTO
B CHUCTeMe TpaBa MHTEIEKTYaJbHOI COOCTBEHHOCTH. CTPEMUTENbHBIN POCT Pa3BUTUS
TEXHOJIOTUII BAUSIET HA TOMYJISIPU3ALUIO TEJIEBUIEHUSI U €ro MPOAYKTOB, UTO MPUBOIUT
K HeoOXOIMMOCTM COBEPIIEHCTBOBAHMSI IPABOBOI OXpaHbl TAaKOro OOBEKTa IpaBa
MHTEJUIEKTYaIbHO COOCTBEHHOCTH KaK TeJIeBU3MOHHAS Tlepeiavua (MporpaMma).

Meromonorus uccienoBanusi. OCHOBHBIMM —METOAOJIOTUUECKUMMU  TTPUHIUIIAMU
B MCCIENOBAaHMU SIBJSIIOTCSI OOIeHAayYHble U CIHEelMATbHbIE METOAbl, B YaCTHOCTU
CTPYKTYPHBII i METO/I, KOTOPBII MPUMEHSIJICSI B TPYIITMPOBKE U U3JIOKEHUN (HAKTUIECKOTO
MaTepuana, ero aHajau3e U UCMoAb3oBaHUM. VccrnenoBaHue 6as3upyeTcsl Takke Ha
CPaBHUTEbHOM MeETO/Ie, CHCTEMHOM IIOXO/le ¥ KOMIIApaTMBHOM aHajau3e, KOTOpbIe
TTO3BOJIMJIY TTIOHSITH OCOOEHHOCTY 3aKOHO/IATEIbCTBA YKPAMHBI U 3aPYOEXKHBIX CTPaH, a TakKe
CTPYKTYPUPOBATh U PACCMOTPETh IIPABOBYIO OXPAaHY TeJEBU3MOHHBIX IIepeay ¥ MPorpaMm.

Hayunast HoBu3Ha. OnipeiesiuTb 0COGEHHOCTY TTPAaBOBOTO PEryJIMPOBAHMS YKa3aHHbBIX
00BEKTOB U UX MECTO B CUCTEME MPaBa MHTE/UIEKTYaTbHOI COOCTBEHHOCTH!.

BoiBonpl. [To3TOMY HEOOGXOOMMOCTH OIpeeseHus Telernepenaur Kak OLHOTO U3
BUJIOB AyIMOBM3YAJIbHBIX TPOU3BENEHUII U TIPEHNOCTaBAeHUs] €li COOTBETCTBYOIIEN
MPaBOBOIl OXpaHbl CUMTAETCS BITOJHE OIMpPAaBJAHHBIM, YUUTHIBAS TOT TBOPYECKMIT BKJIAT,
KOTOPBI [e1aeTcs B IIPOLiecce ee Co3anmsl. YKa3aHHbIN 0ObeKT ITpaBa MHTEIEKTYyaJIbHOM
COOCTBEHHOCTM OKa3bIBAETCSI JOBOIBHO CJIOKHBIM U TpebyeT KBaauduUKauuu, KOTOpasi
MO3BOJIUT TPUYUCTUTD Ty WIM WHYIO TeIeBU3MOHHYIO MPOTpaMMy WM Tepenavy
B OIpEeeNeHHOI OIpeNeNeHHOV TPyNIbl OOBEKTOB IpaBa WHTEIEKTYyaJIbHOM
COOCTBEHHOCTY U OMpeZessiTh 0COOEHHOCTY ee IPaBOBOTO PErylIMpOBaHusI U IPaBOMEPHOro
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MCIIOJIb30BAHMS. HOSTOMY, cyuTaem, 4To HeO6XO,ZLI/IMO BBECTU B 3aKOHOAATE/IbCTBO 6omee
TOYHOE OoIlpeaejieHne TeJeBU3MOHHOMI rnepegaum C TOUYKM 3peHUsa OTINYMSA OT APYIUX
TEeJIE€BU3MOHHDbIX ayAMOBU3YyaJIbHbBIX HpOI/IBBe,ZLEHI/H‘/JI, Hamnpmumep, TEJ'IeCl)I/IJ'IbMOB.

Kntouesgovie cnosa: dBTOPCKOE IIpaBO; CMEXHbIE IIpaBa; TEJIE€BMU3MOHHAA IIepenavad;
TeJIE€BU3MOHHAs ITPpOrpamMmma; 00BEKT IIpaBa I/IHTeJIHEKTyaHbHOﬁ COOCTBEHHOCTH.
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